Griswold v. Connecticut (1965)

Since the 1960s, one of the most interesting and controversial fields of constitu-
tional law has involved the alleged right of privacy. The Constitution nowhere ex-
plicitly spells out any such right, yet preserving privacy is of paramount concern
in an increasingly intrusive society.

One key case (not presented here) is Roe v. Wade (1973), which declared
abortion laws in almost all states unconstitutional. Justice Harry A. Blackmun
held that the constitutional right to privacy allowed women to determine whether
to go ahead with an abortion, although the rights of the mother were to be bal-
anced against the potential right to life of the fetus (which was not a person in a
constitutional sense). Roe v. Wade set off almost ceaseless attempts by prolife
activists to ban abortions. It also became 2 turning point in the Senate’s defeat
of Ronald Reagan’s Supreme Court nominee, Appeals Court Judge Robert
Bork, in 1987.

Griswold v. Connecticut (1965) laid the groundwork for Roe by giving the right
of privacy formal constitutional protection. The decision grew from a challenge to
Connecticut’s restrictive but rarely enforced birth control laws. Estelle Griswold,
executive director of the Planned Parenthood League of Connecticut, was con-
victed of dispensing birth control information to married people. The Supreme
Court overturned the lower court’s decision.

r. Justice Douglas delivered the opinion of the Cotift., . .
MComing to the merits, we are met with a wide range of questions that

implicate the Due Process Clause of the Fourteenth Amendment.
Overtones of some arguments suggest that Lockner v. State of New York . . .
should be our guide. But we decline that invitation. . . . We do not sit as super-
legislature to determine the wisdom, need, and propriety of laws that touch
economic problems, business affairs, or social conditions. This law, however,
operates directly on an intimare relation of husband and wife and their physi-
cian’s role in one aspect of that relation.

The association of people is not mentioned in the Constitution nor in the
Bill of Rights. The right to educate a child in a school of the parents’ choice—
whether public or private or parochial—is also not mentioned. Nor is the right
to study any particular subject or any foreign language. Yet the First Amend-
ment has been construed to include certain of those rights.
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By Pierce v. Society of Sisters . . ., the right to educate one’s children as one
chooses is made applicable to the States by the force of the First and Four-
teenth Amendments, By Meyer v. State of Nebraska .. ., the same dignity is
given the right to study the German language in a private school. In other
words, the State may not, consistently with the spirit of the First Amendment,
contract the spectrum of availahle knowledge. The right of freedom of speech
and press includes not only the right to utter or to print, but the right to dis-
tribute, the right to receive, the right to read (Martin v. City of Struthers . . J)
and freedom of inquiry, freedom of thought, and freedom to teach (see Wieman
v. Updegraff . . .)—indeed the freedom of the entire university community. . . .
Without those peripheral rights the specific rights would be less secure. And so
we reaffirm the principle of the Pierce and the Meyer cases.

In NAACP v. State of Alabama . . . we protected the “freedom to associate
and privacy in one’s associations,” noting that freedom of association was a pe-
ripheral First Amendment right. Disclosure of membership lists of a constiry.
tionally valid association, we held, was invalid “as entailing the likelihood of a
substantial restraint upon the exercise by petitioner’s members of their right to
freedom of association.” I, other words, the First Amendment has a penumbra
where privacy is protected from governmental intrusion. * In like context, we
have protected forms of “association” that are not political in the customary
sense but pertain to the social, legal, and economic benefit of the members. In
Schware v. Board of Bar Examiners, . . . we held it not permissible to bar a lawyer
from practice, because he had once been 5 member of the Communist Party.
The man’s “association with that Party” was not shown to be “anything more
than a political faith in g political party” and was not action of a kind proving
bad moral character. :

Those cases involved more than the “right of assembly”—a right that ex.
tends to all irrespective of their race or ideology. The right of “association,” like
the right of belief is more than the right to attend a meeting; it includes the

form of expression of opinion; and while it is not expressly included in the First
Amendment its existence js necessary in making the express guarantees fully
meaningful.

The foregoing cases suggest that specific guarantees in the Bill of Rights have
penumbras, formed by emanations from those guarantees that help give them
life and substance. Various guarantees create zones of privacy. The right of asso-
ciation contained in the penumbra of the First Amendment is one, as we have
seen. The Third Amendment in its prohibition against the quartering of sol-

*Justice William O. Douglas developed the analogy to a penumbra, “the partial shadow sur-
rounding a complete shadow (asinan eclipse).” Douglas found a right to privacy in the “penum-
bras” of the First, Third, Fourth, Fifth, and Ninth Amendments. Most scholars of the Constitution
agree that some right to privacy does exist, but the extension of that right is open to debate.
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diers “in any house” in time of peace without the consent of the owner is an-
other facet of that privacy. The Fourth Amendment explicitly affirms the “right
of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures.” The Fifth Amendment in it Self-
Incrimination Clause enables the citizen to create a zone of privacy which
government may not force him to surrender to his detriment. The Ninth
Amendment provides: “The enumeration in the Constitution, of certain rights,
shall not be construed to deny or disparage others retained by the people.”

The Fourth and Fifth Amendments were described in Boyd v. United States . . .
as protection against all governmental invasions “of the sanctity of a man’s
home and the privacies of [ife.” We recently referred in Mapp v. Ohio . . . to the
Fourth Amendment as creating a “right to privacy, no less important than any
other right carefully and particularly reserved to the people.” . . .

The present case, then, concerns a relationship lying within the zone of pri-
vacy created by several fundamental constitutional guarantees. And it concerns
a law which, in forbidding the use of contraceptives rather than regulating
their manufacture or sale, seeks to achieve its goals by means having a maxi-
mum destructive impact upon that relationship. Such a law cannot stand in
light of the familiar principle, so often applied by this Court, that a “govern-
mental purpose to control or Prévent activities constitutionally subject to state
regulation may not be achieved by means which sweep unnecessarily broadly
and thereby invade the area of protected freedoms.” NAACP v. Alabama. .
Would we allow the police to search the sacred precincts of marital bedrooms
for telltale signs of the use of contraceptives? The very idea is repulsive to the
notions of privacy surrounding the marriage relationship.

We deal with a right to privacy older than the Bill of Rights—older than our
political parties, older than our school system. Marriage is a coming together
for better or for worse, hopefully enduring, and intimate to the degree of being
sacred. It is an association that promotes a way of life, not causes; a harmony in
living, not political faiths; a bilateral loyalty, not commercial or social projects.
Yet it is an association for as noble a purpose as any involved in our prior
decisions.

Mr. Justice Goldberg, whom the Chief Justice and Mr. Justice Brennan join,
concurring:

[ agree with the Court that Connecticut’s birth-control law unconstitution-
ally intrudes upon the right of marital privacy, and I join in its opinion and judg-
ment. Although I have not accepted the view that “due process” as used in the
Fourteenth Amendment includes all of the first eight Amendments. .. do
agree that the concept of liberty protects those personal rights that are funda-
mental, and is not confined to the specific terms of the Bill of Rights. My con-
clusion that the concept of liberty is not so restricted and that it embraces the
right of marital privacy though that right is not mentioned explicitly in the
Constitution is supported both by numerous decisions of this Court, referred to
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in the Court’s opinion, and by the language and history of the Ninth Amend-
ment. In reaching the conclusion that the right of marital Privacy is protected,

size the relevance of that Amendment to the Court’s holding. . . . The Framers
did not intend that the first eight amendments be construed to exhaust the basic
and fundamental rights which the Constitution guaranteed to the people.

While this Court has had little occasion to interpret the Ninth Amendment
“li]t cannot be Presumed that any clayse ip the constitution is intended to be
without effect.” Marbury v. Madison. . In interpreting the Constitution, “real
effect should be given to all the words it uses.” Myers v. United Stazes. .. The
Ninth Amendment to the Constitution may be regarded by some as a recent
discovery but since 1791 it has been a basjc part of the Constitution which we
are sworn to uphold. To hold that a right so basic and fundamental and so
deep-rooted in our society as the right of Privacy in marriage may be infringed
because that right is not guaranteed in S0 many words by the first eight amend-
ments to the Constitution s to ignore the Ninth Amendment and to give it no
effect whatsoever. Moreover, 3 judicial construction that this fundamental
right is not protected by the Constitution because it is not mentioned in ex-
plicit terms by one of the first eight amendments or elsewhere in the Constity-
tion would violate the Ninth Amendment, which specifically states that “[t]he
enumeration in the Constitution, of certain rights shall not be construed to
deny or disparage others retained by the people.” (Emphasis added.) .. . [T]he
Ninth Amendment simply lends STTONg support to the view that the “liberty”
protected by the Fifth and Fourteenth Amendments from infringement by the
Federal Government or the States is not restricted to rights specifically men-
tioned in the first eight amendments. . . |

In sum, I believe that the right of privacy in the maritg] relation is funda-
mental and basic—5 personal right “retained by the people” within the mean-
ing of the Ninth Amendment. Connecticut cannot constitutionally abridge
this fundamenta] right, which is protected by the Fourteenth Amendment from
infringement by the States. I agree with the Court that petitioners’ convictions
must therefore be reversed,

Mr. Justice Black, with whom M. Justice Stewart joins, dissenting: . . .

The Court talks aboyt a constitutional “right of privacy” as though there is
SOme constitutional provision or provisions forbidding any law ever to he
passed which might abridge the “privacy” of individuals, But there is not. . . .

One of the most effective ways of diluting or expanding a constitutionally
guaranteed right is to substitute for the crucial word or words of 4 constitu-
tional guarantee another word or words, more or less flexible and more or less
restricted in meaning. This fact is well illustrated by the use of the term “right
of privacy” as a comprehensive substityte for the Fourth Amendment’s guaran-
tee against “unreasonable searches and seizures.” “Privacy” is a broad, abstract
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and ambiguous concept which can easily be shrunken in meaning but which
can also, on the other hand, easily be interpreted as a constitutional ban
against many things other than searches and seizures. I have expressed the view
many times that First Amendment freedoms, for example, have suffered from a
failure of the courts to stick to the simple language of the First Amendment in
construing it, instead of invoking multitudes of words substituted for those the
Framers used. For these reasons I get nowhere in this case by talk about a con-
stitutional “right of privacy” as an emanation from one or more constitutional
provisions. I like my privacy as well as the next one, but [ am nevertheless com-
pelled to admit that government has a right to invade it unless prohibited by
some specific constitutional provision. For these reasons I cannot agree with
the Court’s judgment and the reasons it gives for holding this Connecticut law
unconstitutional. . . .

My Brother Goldberg has adopted the recent discovery that the Ninth
Amendment as well as the Due Process Clause can be used by this Court as au-
thority to strike down all state legislation which this Court thinks violates “fun-
damental principles of liberty and justice,” or is contrary to the “traditions and
[collective] conscience of our people.” He also states, without proof satisfactory
to me, that in making decisions on this basis judges will not consider “their per-
sonal and private notions.” One may ask how they can avoid considering them.
Our Court certainly has no machinery with which to take a Gallup Poll. And
the scientific miracles of this age have not yet produced a gadget which the
Court can use to determine what traditions are rooted in the “[collective] con-
science of our people.” Moreover, one would certainly have to look far beyond
the language of the Ninth Amendment to find that the Framers vested in this
Court any such awesome veto powers over lawmaking, either by the States or by
the Congress. Nor does anything in the history of the Amendment offer any
support for such a shocking doctrine. The whole history of the adoption of the
‘Constitution and Bill of Rights points the other way, and the very material
quoted by my Brother Goldberg shows that the Ninth Amendment was in-
tended to protect against the idea that “by enumerating particular exceptions to
the grant of power” to the Federal Government, “those rights which were not
singled out, were intended to be assigned into the hands of the General Govern-
ment [the United States], and were consequently insecure.” That Amendment
was passed, not to broaden the powers of this Court or any other department of
“the General Government,” but, as every student of history knows, to assure the
people that the Constitution in all its provisions was intended to limit the Fed-
eral Government to the powers granted expressly or by necessary implication. If
any broad, unlimited power to hold laws unconstitutional because they offend
what this Court conceives to be the “[collective] conscience of our people” is
vested in this Court by the Ninth Amendment, the Fourteenth Amendment, or
any other provision of the Constitution, it was not given by the Framers, but
rather has been bestowed on the Court by the Court. This fact is perhaps re-
sponsible for the peculiar phenomenon that for a period of a century and a half
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Do serious suggestion was ever made that the Ninth Amendment, enacted to
protect state powers against federal invasion, could be used as 3 weapon of fed-
eral power to prevent state legislatures from passing laws they consider appropri-
ate to govern local affairs. Use of any such broad, unbounded judicial authority
would make of this Court’s members a day-to-day constitutional convention. . . .



