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history supported the classification of the right to abortion as fundamental” under
the Due Process Clause of the Fourteenth Amendment. . .
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Liberty and Abortion:
A Strict Constructionist’'s View

NI

Justice Antonin Scalia

.. .Laws against bigamy . . . which entire societies of reasonable people dis-
agree with—intrude upon men and women’s liberty to marry and live with one
another. But bigamy happens not to be a liberty specially “protected” by the
Constitution. ¢

That is, quite simply, the issue in this case: not whether the power of a woman
to abort her unborn child is a “liberty” in the absolute sense; or even whether it is a
liberty of great importance to many women. Of course it is both. The issue is
whether it is a liberty protected by the Constitution of the United States. I am sure
it is not. I reach that conclusion not because of anything so exalted as my views
concerning the “concept of existence, of meaning, of the universe, and of the mys-
tery of human life.” Rather, I reach it for the same reason I reach the conclusion
that bigamy is not constitutionally protected—because of two simple facts: (1) the
Constitution says absolutely nothing about it, and (2) the longstanding traditions
of American society have permitted it to be legally proscribed. . . .

The emptiness of the “reasoned judgment” that produced Roe is displayed in
plain view by the fact that, after more than 19 years of effort by some of the brightest
(and most determined) legal minds in the country, after more than 10 cases uphold-
ing abortion rights in this Court, and after dozens upon dozens of amicus briefs sub-
mitted in this and other cases, the best the Court can do to explain how it is that the
word “liberty” must be thought to include the right to destroy human fetuses is to rat-
tle off a collection of adjectives that simply decorate a value judgment and conceal a
political choice. The right to abort, we are told, inheres in “liberty” because it is
among “a person’s most basic decisions,” it involves a-“most intimate and personal
choicle],” it is “central to personal dignity and autonomy,” it “originatels] within the
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[W]hether it would “subvert the Court’s legitimacy” or not, the notion that we
would decide a case differently from the way we otherwise would have in order to
show that we can stand firm against public disapproval is frightening. It is a bad
enough idea, even in the head of someone like me, who believes that the text of the
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