106 Civil Liberties and Civil Rights

a separate Bill of Rights. As the ratification debates began, the Federalists promised to
add a Bill of Rights as an informal condition of ratification.

The following anti-federalist paper by “Brutus” vigorously argues that a major failing
of the new Constitution is the lack of a Bill of Rights.
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On the Lack of a Bill of Rights

When a building is to be erected which is intended to stand for ages, the foundation
should be firmly laid. The Constitution proposed to your acceptance is designed,
not for yourselves alone, but for generations yet unborn. The principles, therefore,
upon which the social compact is founded, ought to have been clearly and precisely
stated, and the most express and full declaration of rights to have been made. But on
this subject there is almost an entire silence. . . .

... Those who have governed, have been found in all ages ever active to
enlarge their powers and abridge the public liberty. This has induced the people in
all countries, where any sense of freedom remained, to fix barriers against the
encroachments of their rulers. The country from which we have derived our origin,
is an eminent example of this. Their magna charta and bill of rights have long been
the boast, as well as the security of that nation. I need say no more, [ presume, to an
American, than that this principle is a fundamental one, in all the Constitutions of
our own States; there is not one of them but what is either founded on a declaration
or bill of rights, or has certain express reservation of rights interwoven in the body
of them. From this it appears, that at a time when the pulse of liberty beat high, and
when an appeal was made to the people to form Constitutions for the government
of themselves, it was their universal sense, that such declarations should make a part
of their frames of government. It is, therefore, the more astonishing, that this grand
security to the rights of the people is not to be found in this Constitution. . . .

For the security of life, in criminal prosecutions, the bills of rights of most of
the States have declared, that no man shall be held to answer for a crime until he
is made fully acquainted with the charge brought against him; he shall not be
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compelled to accuse, or furnish evidence against himself—the witnesses against
him shall be brought face to face, and he shall be fully heard by himself or counsel.
That it is essential to the security of life and liberty, that trial of facts be in the
vicinity where they happen. Are not provisions of this kind as necessary in the
general government, as in that of a particular State? The powers vested in the new
Congress extend in many cases to life; they are authorized to provide for the
punishment of a variety of capital crimes, and no restraint is laid upon them in its
exercise, save only, that “the trial of all crimes, except in cases of impeachment,
shall be by jury; and such trial shall be in the State where the said crimes shall
have been committed.” No man is secure of a trial in the county where he is
charged to have committed a crime; he may be brought from Niagara to New
York, or carried from Kentucky to Richmond for trial for an offense supposed to be
committed. What security is there, that a man shall be furnished with a full and
plain description of the charges against him? That he shall be allowed to produce
all proof he can in his favor? That he shall see the witnesses against him face to
face, or that he shall be fully heard in his own defense by himself or counsel?

For the security of liberty it has been declared, “that excessive bail should not
be required, nor excessive fines imposed, nor cruel or unusual punishments inflicted.
That all warrants, without oath or affirmation, to search suspected places, or seize
any person, his papers or property, are grievous and oppressive.”

These provisions are as necessary under the general government as under that
of the individual States; for the power of the former is as complete to the purpose of
requiring bail, imposing fines, inflicting punishments, granting search warrants, and
seizing persons, papers, Or property, in certain cases, as the other.

For the purpose of securing the property of the citizens, it is declared by all the
States, “that in all controversies at law, respecting property, the ancient mode of
trial by jury is one of the best securities of the rights of the people, and ought to
remain sacred and inviolable.”

Does not the same necessity exist of reserving this right under their national
compact, as in that of the States? Yet nothing is said respecting it. In the bills of
rights of the States it is declared, that a well regulated militia is the proper and
natural defense of a free government; that as standing armies in time of peace are
dangerous, they are not to be kept up, and that the military should be kept under
strict subordination to, and controlled by, the civil power.

The same security is as necessary in this Constitution, and much more so; for the
general government will have the sole power to raise and to pay armies, and are under
no control in the exercise of it; yet nothing of this is to be found in this new system.

I might proceed to instance a number of other rights, which were as necessary
to be reserved, such as, thar elections should be free, that the liberty of the press
should be held sacred. . . .

[ cannot help suspecting that persons who attempt to persuade people that such
[rights] were less necessary under this Constitution than under those of the States, are
willfully endeavoring to deceive, and to lead you into an absolute state of vassalage.

BRUTUS




	001
	002

