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or forgotten, the Constitution is written. To what purpose arE pow;ers -ltl;lr:zd, Z?irtlo
what purpose is that limitation committed to writing, 1f.t Hee 1m{ A eyt; i ovs—’
time, be passed by those intended to be restruined?.Tl?e dlstmctlonf.ﬂe WF g

ernment with limited powers is abolished, if those limits do not confine the p;_ersoni
on whom they are imposed, and if acts prohibited and acts allowed, are of equa
obligation. It is a proposition too plain to be contested, that the Constlltutlon
controls any legislative act repugnant to it; or, that the legislature may alter the
Constitution by an ordinary act. Vepa e

Between these alternatives there is no middle ground. The C.OII.StltUtIOH is
either a superior paramount law, unchangeable by ordinary means, or it is i level
with ordinary legislative acts, and, like other acts, is alterable when the legislature
shall please to alter it.

If the former part of the alternative be true, then a legislative act contrary to the
Constitution, is not law; if the latter part be true, then written constitutions are absurd
attempts, on the part of the people, to limit a power in its own nature illimitable.

Certainly all those who have framed written constitutions contemplate them as
forming the fundamental and paramount law of the nation, and, consequently, the
theory of every such government must be, that an act of the legislature, repugnant
to the constitution, is void.

This theory is essentially attached to a written constitution, and is consequently
to be considered, by this court, as one of the fundamental principles of our society. It
is not, therefore, to be lost sight of in the further consideration of this subject.

If an act of the legislature, repugnant to the Constitution, is void, does it,
notwithstanding its invalidity, bind the courts, and oblige them to give it effect? Or,
in other words, though it be not law, does it constitute a rule as operative as if it was
a law? This would be to overthrow in fact what was established in theory; and would
seem, at first view, an absurdity too gross to be insisted on. It shall, however, receive
a more attentive consideration.

It is emphatically the province and duty of the judicial department to say what
the law is. Those who apply the rule to particular cases, must of necessity expound
and interpret that rule. If two laws conflict with each other, the courts must decide
on the operation of each.

So if the law be in opposition to the Constitution; if both the law and the
Constitution apply to a particular case, so that the court must either decide that
case conformably to the law, disregarding the Constitution, or conformably to
the Constitution, disregarding the law, the court must determine which of these
conflicting rules governs the case. This is of the very essence of judicial duty.

If, then, the courts are to regard the Constitution, and the Constitution is supe-
rior to any ordinary act of the legislature, the Constitution, and not such ordinary
act, must govern the case to which they both apply.

Those, then, who controvert the principle that the Constitution is to be
considered, in court, as a paramount law, are reduced to the necessity of maintaining
that courts must close their eyes on the Constitution, and see only the law.
Wou;lc-lhcllsefl(;c:eri?lf \t)vould subve'rt the very foundation of .all Written constitutions. It
iR at an act ‘whlich, ac;ordmg to the principles and theory of our

hG 1s entirely void, is yet, in practice, completely obligatory. It would
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declare that if the legislature shall do what is expressly forbi

standing the express prohibition, is in reality effScfss ly IOF s SU(.:h. 45 nOnitl-
islature a practical and real omnipotence, with th;liélge‘l(iz;i}?fvil'v?g tofthe st
restrict their powers within narrow limi i 1. s e e
those limits may be passed at PleasL,is‘mtS. [t is prescribing limits, and declaring that

Ti}?itctfltl‘“l: xiulu.ues to' notl.ung what we hgve deemed the greatest improvement
on po 1 tnstitutions, a written constitution, would of itself be sufficient, in
Afner.lca, where \xtntten. constitutions have been viewed with so much reverence, for
rejecting the construction. But the peculiar expressions of the Constitution of the
United States furnish additional arguments in favor of its rejection.

The judicial power of the United States is extended to all cases arising under
the Constitution.

Could it be the intention of those who gave this power, to say that in using it the
Constitution should not be looked into? That a case arising under the Constitution
should be decided without examining the instrument under which it arises?

This is too extravagant to be maintained.

In some cases, then, the Constitution must be looked into by the judges. And if
they can open it at all, what part of it are they forbidden to read or obey?

There are many other parts of the Constitution which serve to illustrate this

subject.
It is declared that “no tax or duty shall be laid on articles exported from any

State.” Suppose a duty on the export of cotton, of tobacco, or of flour; and a suit
instituted to recover it. Ought judgment to be rendered in such a case? Ought the

judges to close their eyes on the Constitution, and only see the law?
The Constitution declares “that no bill of attainder or ex post facto law shall
be passed.”
If, however, such a bill should be passed, and a person should be prosecuted
under it, must the court condemn to death those victims whom the Constitution

endeavors to preserve’
“No person,” says the Constitution, “shall be convicted of treason unless on the

testimony of two witnesses to the same overt act, or on confession in open court.”

Here the language of the Constitution is addressed especially to the courts. It
directly for them, a rule of evidence not to be departed from. If the legisla-
ture should change that rule, and declare one witness, or a confession out of court, 392
sufficient for conviction, must the constitutional principle yield to the legislative act?

From these, and many other selections which might be made, it is apparent
that the framers of the Constitution contemplated that instrument as a rule for the
government of courts, as well as of the legislature.

Why otherwise does it direct the judges to take an oath to support it? This oath
certainly applies in an especial manner to this conduct in their official character.
How immoral to impose it on them, if they were to be used as the instruments, and
the knowing instruments, for violating what they swear to support!

The oath of office, too, imposed by the legislature, is completely demonstrative of
the legislative opinion on this subject. It is in these words: ‘1 do solemnly swear that
[ will administer justice without respect to persons, and do equal right to the poor and
to the rich; and that I will faithfully and impartially discharge all the duties incumbent

prescribes,
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and understanding, agreeably to

on me as “according to the best of my abilities

»

ituti S S ite ates.
the Constitution and laws of the United Sta E.
Why does a judge swear to discharge his duties agreeably to the Constitution of

the United States, if that Constitution forms no rule for his government—if it is
closed upon him, and cannot be inspected by him? ‘

If such be the real state of things, this is worse than solemn mockery. To prescribe,
or to take this oath, becomes equally a crime. :

It is also not entirely unworthy of observation, that in dec]grmg what shall be
the supreme law of the land, the Constitution itself is first nu"ntmnc;d;.and not the
laws of the United States generally, but those only which sh 11l be made in pursuance
of the Constitution, have that rank. :

Thus, the particular phraseology of the Constitution of the United States confirms
and strengthens the principle, supposed to be essential to all written constitutions, that
a law repugnant to the Constitution is void; and that courts, as well as other depart-
ments, are bound by that instrument.

The rule must be discharged.

e

Marbury v. Madison unequivocally established the Supreme Court’s supremacy
over Congress. But the history of the Supreme Court is not one of activism in overruling
congressional laws. Judicial review has been most significant and controversial in over-
turning state actions.

With the exception of the major confrontation between the Supreme Court and
President Franklin D. Roosevelt during the New Deal in the 1930’s, the Court only occasionally
tangled with the President or Congress over its first two hundred years. But Chief Justice
Rehnquist’s Court took on Congress in a series of important cases as the twentieth century
ended and the twenty-first century began. It resurrected a dormant commerce clause to limit
congressional power to enact gun control legislation (Lopez, 1995) and the regulation of
violence against women (Morrison, 2000). It overturned the Religious Freedom Restoration
Actof 1993 in which Congress attempted to overrule a Supreme Court decision (City of Boerne,
1997). The Supreme Court also limited congressional authority to enact affirmative action
programs (Adarand, 1995).*

POWERS AND LIMITATIONS OF THE
SUPREME COURT

Paul A. Freund, in his book On Understanding the Supreme Court (1949), notes that the
Supreme Court has a definite political role. He asks:

Is the law of the Supreme Court a reflection of the notions of “bolicy” held by its mem-
bers? The question recalls the controversy over whether judges “make” or “find” the law.

*Compiler’s note; Chapter 2 discusses the Lo

: pez case and has an excerpt from United States v.
Morrison (Reading 14). p



